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DECI SI ON AND ORDER - DENI AL OF BENEFI TS

This proceeding arises froma claim for benefits under the
Bl ack Lung Benefits Act, 30 U S.C. 88 901, et seq., as anended
(Act). In accordance with the Act and the regulations issued
t hereunder, this case was referred to the Ofice of Admnistrative
Law Judges by the Director, Ofice of W rkers’ Conpensation
Programs (ONCP). The regul ations issued under the Act are | ocated
in Title 20 of the Code of Federal Regulations, and regulation

The Director, OACP, was not represented at the hearing.



section nunbers nmentioned in this Decision and Order refer to
sections of that Title.

Benefits under the Act are awarded to persons who are totally
disabled within the neaning of the Act due to pneunobconi osis.
Survivors of persons who were totally disabled at the tine of their
death or whose deaths were caused by pneunobconiosis also nay
recover benefits. Pneunoconiosis is a dust disease of the |ungs
arising out of coal mne enploynment and i s commonly known as bl ack
| ung.

A formal hearing in this case was held in Madisonville,
Kent ucky, on Novenmber 28, 2001. Each of the parties was afforded
full opportunity to present evidence and argunment at the hearing as
provided in the Act and the regulations issued thereunder. The
fi ndi ngs and concl usi ons which fol |l ow are based upon ny observati on
of the appearance and the deneanor of the witness who testified at
t he hearing, and upon a careful analysis of the entire record in
light of the argunents of the parties, applicable statutory
provi sions, regulations, and pertinent case |aw. The d ai mant
filed a post-hearing brief which has been consi dered.

| . STATEMENT OF THE CASE

The M ner, George M Devine, Jr., filed his first claimfor
bl ack lung benefits on Decenber 20, 1982 (DX 26). Adm nistrative
Law Judge V. M MEIroy denied the claim by Decision and Order
dated March 2, 1987 (DX 26). Judge MElroy found that the M ner
had pneunoconiosis, but failed to establish total disability (DX
26). The Mner did not appeal and the decision becane final (DX
29). The Mner filed a second claimfor benefits on July 16, 1998
(DX 27, p. 96). OANCP denied the claim on Novenmber 9, 1998, at
which time the Mner was notified that he could request a hearing
before the Ofice of Adm nistrative Law Judges within sixty days
(DX 27, p. 30). The Mner submtted additional evidence and filed
atinmely request for a hearing before the Ofice of Admnistrative
Law Judges on January 6, 1999 (DX 27, p. 29). The Mner died on
January 30, 1999. OWCP reconsidered the newy submtted evidence
and again denied the Mner’s claimon May 19, 1999 (DX 27, p. 4).
The M ner’'s Wdow did not appeal OMCP's denial. In aletter dated
August 3, 1999, ONMCP wote that the Mner’'s claim was
adm nistratively cl osed and deened abandoned (DX 27). The Mner’s
W dow, appearing on behalf of the estate of the M ner, argues that
the Mner’'s claim was not abandoned because the Mner filed a
tinmely request for a hearing before the Ofice of Admnistrative
Law Judges on January 6, 1999.



The Caimant, Carrie E. Devine, filed a survivor’s claimfor
benefits on February 16, 1999 (DX 1).2 A Notice of Caimwas sent
to the Enployer, Peabody Coal Conpany, on February 18, 1999 (DX
14). The Enpl oyer and the Carrier, A d Republic Insurance Conpany,
filed a Notice of Controversion on March 2, 1999 (DX 15). onCP
issued a Notice of Initial Finding on May 19, 1999 and nade an
Initial Determ nation Awardi ng Benefits on August 23, 1999 (DX 17,
21). The Enployer and the Carrier appeal ed and requested a formnal
hearing (DX 23, 24). The claimwas transferred to the Ofice of
Adm ni strative Law Judges on October 20, 1999 (DX 28).

1. |1 SSUES
The specific issues presented for resolution in the Mner’s

and Wdow s clains as noted on Form CM 1025 and at the fornal
hearing are as follows (DX 29; Tr. 13-15):3

1. Whet her the M ner had pneunobconi osis as defined by the
Act and the regul ations;

2. Whet her the M ner’s pneunoconi osi s arose out of coal m ne
enpl oynent ;

3. Whet her the M ner’s death was due to pneunbconi 0Si S;

2 In this Decision and Order, “DX’ refers to the Director’s

Exhibits, “CX’ refers to the Caimant’s Exhibits, “EX’ refers to
t he Enpl oyer’s Exhibits, and “Tr.” refers to the transcript of the
Novenber 28, 2001 heari ng.

3 The Enployer withdrew controversion to the follow ng
| ssues at the hearing: whether the claimwas tinely fil ed; whether
t he person upon whose death or disability the claimis based was a
m ner; whether the Mner worked at |east 35 years in or around one
or nore coal m nes; whether the Claimant is an eligible survivor of
a mner; whether the named Enployer is the Responsible Operator;
and, whether the Mmner’s nost recent period of cunulative
enpl oynment of not | ess than one year was with the naned Responsi bl e
Oper at or.
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4. Whet her the M ner was totally disabled;*
5. O her issues:®
a. Wet her the regul ations are constitutional; and,

b. Wet her the Responsible Operator is liable for
medi cal and/or |egal expenses.

Request for Reconsi deration

At the Novenber 28, 2001 hearing, counsel for the C ai mant
objected to the adm ssion of Enployer’s Exhibits 2, 3, and 5, and
part of Exhibit 4, on the grounds that they are cumulative (Tr
11). This objection was overrul ed, and Enpl oyer’s Exhibits 2, 3,
4, and 5 were admtted (Tr. 11). In his post-hearing brief,
counsel for the Caimnt requested that the Admnistrative Law
Judge reconsider this ruling, arguing that the superior financial
resources of the Enployer underm ne the truth-seeking function of
the adm nistrative process by allowng the Enployer to develop a
greater quantity of evidence. See Brief for Claimant, p. 3, citing
Woodward v. Director, OANCP, 991 F.2d 314 (6'" Cir. 1993). Counsel
for the Caimant further argued that the Adm nistrative Law Judge
shoul d reconsi der adm ssion of Enployer’s Exhibits 2-5 because the
recently promulgated adm nistrative regulations now |limt the
Enpl oyer to only one consul ting opi nion on rebuttal and because the
opi ni ons expressed by the Enployer’s experts are cunulative and
hostile to the Act. See Brief for Caimant, p. 4.

The Sixth Crcuit’s holding in Wodward dictates that when
enbarking on an inquiry involving cumulative evidence, an
admnistrative fact finder nust nmake a qualitative eval uation of
t he evidence i nstead of relying on a nere “head-counti ng” approach.
See Wodward, 991 F.2d at 321. Additionally, pursuant to 8§
725.2(c), all clains that were pending before the revision of the
Act on January 19, 2001 shall be decided under the pre-revision
version of 8 725.414. This claimwas pending at the tinme of the
revision, thus the pre-revision |anguage of the Act wll be

4 Total disability due to pneunoconi osis remains an |ssue
inthe Mner’'s claim At the formal hearing, the Enployer argued
that the Mner’s claimis not an active claim while the d ai mant
argued that the Mner’s claim should be considered by the
Adm ni strative Law Judge because the Mner nade a tinely request
for a hearing on January 6, 1999 (Tr. 13-14).

° These I ssues invol ve the constitutionality of the Act and
the regul ations. Adm ni strative Law Judges are precluded from
ruling on the constitutionality of the Act; therefore, these issues
W ll not be ruled on herein but are preserved for appeal purposes.
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appl i ed. Therefore, | find that Enployer’s Exhibits 2-5 are
adm ssi ble. The request for reconsideration is denied.

I11. EILNDINGS OF FACT AND CONCLUSI ONS OF LAW

Backgr ound

The M ner, George M Devine, Jr., was born on June 27, 1921
and died on January 30, 1999, at the age of seventy-seven (DX 7).
The Caimant, Carrie E. Devine, married the Mner on COctober 25,
1941, has not remarried, and is the surviving spouse of the M ner
(DX 1, 6). There are no other dependents for the purpose of
augnent ati on of benefits (DX 1).

Snoki ng Hi story

In his March 2, 1987 Decision and Order Denying Benefits,
Judge McElroy did not make a finding as to the Mner’s snoking
history (DX 26). In his March 9, 1983 deposition, the M ner stated
t hat he had been snoking for twenty years and conti nued to snoke at
the rate of “less than a half a pack a day” (DX 26). At the
Novenber 28, 2001 hearing, the Mner’'s Wdow testified that the
M ner snoked one pack of cigarettes every four or five days for the
first fifteen years that they were married (Tr. 26).

The exam ni ng physicians reported varyi ng snoking histories.
Dr. Eric Norsworthy wote in his January 30, 1999 exam nation
report that the M ner “use to snoke years ago but hasn’t snoked for

at | east 10-15 years” (DX 9). In his August 6, 1998 exam nation
report, Dr. Sinpao reported that the Mner snoked two packs of
cigarettes per day from 1961 to 1975 (DX 27, pp. 53-56, 58). In

hi s January 18, 1983 exam nation report, Dr. Sinpao wote that the
M ner snoked one-hal f pack of cigarettes per day for twenty years
(DX 26). Dr. Anderson wote in his October 18, 1982 exam nation
report that the Mner started snoking at age forty and snoked
bet ween three-quarters and one pack of cigarettes per day (DX 26).
In his May 24, 1983 exam nation report, Dr. Gallo noted that the
M ner snoked one-half to one pack of cigarettes per day for the
past twenty years (DX 26). Dr. Lane wote in his March 1, 1983
exam nation report that the Mner snoked one-half to one pack of
cigarettes per day for twenty years (DX 26). In his July 15, 1982
exam nation report, Dr. Robert E. Norsworthy wote that the M ner
started snoking when he was forty years old and continues to snoke
at the rate of one pack of cigarettes per day (DX 26).

Based on the testinony of the Mner’s Wdow, |I find that the
M ner snoked one pack of cigarettes every four days, from 1941
t hrough 1956, for a total of fifteen years, or three and three-
quarters pack years. Wile none of the physicians of record noted
a snoking history prior to 1956, | found the Wdow to be a credible
witness. Dr. Sinpao first reported that the M ner snoked two packs
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of cigarettes per day from 1961 through 1975, then later reported
that the M ner snoked one-half of a pack of cigarettes per day from
1963 t hrough 1983. Drs. Anderson, Gallo, and Robert E. Norsworthy
all uniformy reported that the M ner snoked as nuch as one pack of
cigarettes per day from 1961 t hrough 1983. Based on the histories

reported by the exam ning physicians, | find that the M ner snoked
one pack of cigarettes per day from 1961 t hrough 1983, for a total
of twenty-two years. Therefore, | find that the Mner had a total

snoki ng history of
twenty-five and three-quarters pack years.

Length of Coal M ne Empl oynment

The C aimant alleged thirty-five years of coal m ne enpl oynent
on the CM911a Enploynent Hi story form and at the formal hearing
(DX 2; Tr. 18). The Enpl oyer wi thdrew controversion to the I ength
of coal mne enploynent at the formal hearing (Tr. 13). In his
March 2, 1987 Decision, Judge MElroy found that the M ner
established thirty-five years of coal m ne enploynent (DX 26). The
Mner alleged thirty-five years of coal mne enploynent on his
Enpl oyment Hi story form conpl eted on Decenber 16, 1982 as part of
his first application for benefits (DX 26). This is supported by
aletter fromD. R Butler, Human Resources Director of Peabody Coal
Conmpany, dated June 18, 1982 (DX 26). An enploynent history form
conpleted by the claimant at the tinme he filed an application for
benefits does not need to be corroborated to be found credibl e and,
standi ng al one, may be the basis for a finding of |length of coal
m ne enpl oynent. Harkey v. Al abama By-Products Corp., 7 B.L.R 1-
26 (1984). Based on the Enploynent History forns conpl eted by the
M ner and the Claimant, and the letter from Peabody Coal Conpany,
| find that the M ner worked at Peabody Coal Conpany i n Beaver Dam
Kentucky, from 1947 to 1982, for a total of thirty-five years. As
the Mner’'s coal mne enploynment took place in the Commonweal th of
Kentucky, the law of the Sixth Grcuit Court of Appeals applies.

Responsi bl e Oper at or

Peabody Coal Conpany does not contest its designation as the
Responsi bl e Operator. This is supported by the evidence of record
and | so find.

V. MEDI CAL EVI DENCE DATED SUBSEQUENT TO MARCH 2, 1987

The foll ow ng nedi cal evidence i s dated subsequent to March 2,
1987, the date of the final denial of the Mner’'s claim

A X-ray Studies

Dat e Exhi bi t Doct or Readi ng St andar ds
1. 1/ 26/ 99 DX 9, 10 Par k Pneuno. Not



not noted not ed

2. 1/ 26/ 99 DX 12 Sar gent No pneuno. Good
B reader®
Board cert.’

3. 11/24/98 DX 9, 10 Si son Pneuno. Not
not noted not ed

4. 11/ 24/98 DX 12 Sar gent No pneuno. Good

B reader

Board cert.
5. 8/ 6/ 98 DX 27, Weel er No pneuno. Fair

p. 36
6 A “B reader” is a physician who has denonstrated

proficiency in assessing and classifying x-ray evidence of
pneunoconi osi s by successfully conpl eti ng an exam nati on conduct ed
by or on behalf of the Departnment of Health and Human Servi ces.
See 42 CF.R 8 37.51 (b)(2).

! A Board-certified Radiologist is a physician who is
certified in Radi ol ogy or D agnostic Roent genol ogy by the Anmerican
Board of Radi ol ogy or the Anmerican Osteopathic Associ ation. See 8§
718.202 (a)(ii)(C.
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Dat e Exhi bi t Doct or Readi ng St andar ds

8/ 6/ 98 DX 27, W ot No pneuno. Good
p. 38 B reader
Board cert.
8/ 6/ 98 DX 27, Sar gent No pneuno. Poor
p. 59 B reader
Board cert.
8/ 6/ 98 DX 27, West norel and Pneuno. Not
p. 60; not noted not ed
DX 9
8/ 6/ 98 DX 27, Si npao 212, p,p Good
p. 61
11/22/91 DX 9 Ful t on Pneuno. Not noted
not noted
11/22/91 DX 12 Sar gent No pneuno. Poor
B reader
Board cert.
11/ 22/ 88 DX 12 Sar gent No pneuno. Poor
B reader
Board cert.

Pul nbnary Function Studies

Age/ FEV,/
Dat e Exh. Doct or Hei ght FEV, EVC MV  EVC St andar ds
9/23/98 DX 9 O Bryan Not 1.22 1.59 Not 77% Not not ed
not ed not ed
Conment : “Post - Bronchodi | ator no significant change is noted but best

FEV, is 1.39 liters. TLC by heliumdilution is 54%"

Validation: Dr. Fino wote that this spirometry was invalid “due to a
premature ternmi nation to exhal ation, alack of reproducibility
in the expiratory tracings, and a | ack of an abrupt onset to
exhal ation” (EX 3). Dr. Bransconb wote that this pul nonary
function test was not valid because no tracings are avail abl e
(EX 2).



Age/ FEV,/

Dat e Exh. Doct or Hei ght FEV, EVC MV  EVC St andar ds
2. 8/ 6/ 98 DX 27, Sinpao 77/65" 1.64 2.16 29 76% Good coop.
p. 65 and conp. ;
three
traci ngs.
Conment : Moderate degree of both restrictive and obstructive airway
di sease.

Validation: Dr. Fino wote that this spirometry is invalid because of a
premature termnation of exhalation and a lack of
reproducibility in the expiratory tracings (EX 3).
Dr. Bransconb wote that this spirometry is invalid because:
no mat ches were obtai ned; maxi numfl ow was not achi eved unti |
al rost hal fway through the breath, requiring excessive back
ext rapol ati on; no pl at eau was avai | abl e because expirati on was
conti nui ng when the test was term nated; and, MYV breaths were
much too slow, with excessive tine spent in reversing the
direction of breathing (EX 2).

C. Arterial Blood Gas Studies

Dat e Exhi bi t Doct or pCo, po
1. 8/ 6/ 98 DX 27, Si npao 36.1 94.1
p. 62

Comment: No exercise arterial blood gas study due to heart
condition, angina, and increased shortness of
breath; within normal limts.

D. Death Certificate

The Mmner’s death certificate, conpleted by Dr. FEric
Norsworthy, lists the date of death as January 30, 1999, and the
i mredi ate cause of death as lung cancer with netastatic di sease,
due to or as a consequence of bladder cancer; arteriosclerotic
heart disease, due to or as a consequence of chronic obstructive
pul monary di sease, due to or as a consequence of coal mner’s bl ack
| ung di sease (DX 7).

E. Exam nati on Reports

1. a. Dr. WIlliam M O Bryan examned the Mner on
Septenber 23, 1998, at which tine he reviewed the M ner’s synptons
and his nedical history (dyspnea on exertion; “coughs daily brings
up nostly yellow phlegni), and perfornmed a physical exam nation,
pul monary function study, arterial blood gas study (“0O, saturation
at rest is 99%and post exercise is 97% ), and interpreted an x-ray
(“background of a category 1 pneunoconiosis with cardionegaly”).
Dr. O Bryan di agnosed: (1) right lower |ung mass, strongly suspect
a primary carcinoma of the lung; (2) restrictive lung disease
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secondary to pneunoconi osis and possible |IPF, severe inpairnent;
(3) organic heart disease status post-CABG (4) oral-agent
dependent di abetes; and, (5) hypertension (DX 9; DX 27, pp. 50-51).

b. Dr. OBryan wote a letter to Dr. Norsworthy
follow ng his exam nation of the Mner on Septenber 23, 1998, in
which he opined that the Mner “does have a category 1
pneunoconiosis. In addition to this, he has a mass in his right
| oner | obe which needs further evaluation” (DX 9).

2. Dr. Valentino S. Sinpao exam ned the M ner on August 6,
1998, at which tinme he reviewed the Mner’s synptons and his
occupati onal (thirty-five and one-quarter years coal m ne
enpl oynent ), medi cal (coughs up greeni sh-yell ow and bl oody sputum
wheezi ng; dyspnea at rest and exertion; chest pain on exertion),
snoki ng (snoked two packs per day from 1961 to 1975), and famly
hi stories, and perfornmed a physi cal exam nation, pul nonary function
study (noderate degree of both restrictive and obstructive airway
di sease), arterial blood gas study (normal), and interpreted an x-
ray (“CWp 2/2 - abnormal - well defined soft tissue mass RLL").
Dr. Sinpao diagnosed “CWP 2/2,” based on the Mner’'s “nultiple
years of coal dust exposure ... findings on chest x-ray and
pul monary function test along wth physical findings and
symonotology [sic].” In his opinion, the Mner has a noderate
pul monary inpairnment related to pneunoconi osis and does not have
the respiratory capacity to performthe work of a coal mner or to
perform conparable work in a dust-free environnent, based on
“objective findings on chest x-ray and pulnonary function test
al ong with synptonotol ogy [sic] and physical findings as noted in
the report” (DX 27, pp. 53-56, 58).

3. a. Ofice visit notes fromDr. Eric Norsworthy® dated
from1986 through 1999 di agnose coal workers’ pneunpconi osis, COPD,
hypertension, pulnonary nalignancy wth extensive netastatic
di sease, and presuned bl adder malignancy (DX 9).

b. Dr. Eric Norsworthy issued a response to questions
posed by OACP on May 11, 1999. He wote that the M ner “had both
chronic obstructive pul nonary di sease + coal wor ker s’

pneunoconi osis,” and that the M ner’s death was caused or hastened
by hi s exposure to both cigarettes and coal workers’ pneunoconi osi s
(DX 11).

C. Dr. Eric Norsworthy testified by deposition on
Cct ober 31, 2001, at which time he stated that the M ner was
di agnosed as suffering from coal workers’ pneunbconiosis by

8 Prior to 1986, the Mner was treated by Dr. Robert E
Norsworthy. Dr. Robert E. Norsworthy died, and his son, Dr. Eric
Nor swort hy, began treating the Mner in 1986 (CX 1, p. 4).
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Dr. Robert E. Norsworthy and Dr. Anderson, a Pul nonol ogist, and
that he | ater diagnosed the Mner as suffering fromcoal workers’
pneunoconi osi s based on his treatnment of the Mner and the Mner’s
x-rays and synptons (CX 1).

d. Dr. Eric Norsworthy testified by deposition on
January 11, 2000, at which tinme he stated that he treated the M ner
from April 15, 1986 until the Mner’'s death in 1999.
Dr. Norsworthy stated that the Mner related to himthat he had
been previously di agnosed with coal workers’ pneunpconi osi s when he
came under his care. Dr. Norsworthy opined that the Mner’s
bl adder cancer “may have resulted frominhal ati on of |inme dust used
to press coal dust in the coal mnes” (EX 4).

4. a. Hospital records from Ohio County Hospital dated
fromJanuary 26, 1999 to January 31, 1999, include reports by Drs.
Nor swort hy, Desai, and Park which discuss treatnment of the M ner
for pulnonary malignancy with extensive netastatic disease and
presunmed bl adder nalignancy. These records do not diagnose or
menti on pneunoconi osis (DX 9, 10).

b. Dr. Bruce E. Burton perfornmed a CT Scan of the
M ner’s chest on August 20, 1998 at Ohio County Hospital and did
not nention pneunoconiosis (DX 9, 10).

C. Hospital records from Chio County Hospital dated
June 2, 1998 include a report by Dr. WlliamC Harrison regardi ng
pain in the Mner's left hand, and do not nention pneunoconi 0sis
(DX 10).

F. Consul tative Reports

1. a. Dr. Gegory J. Fino, a B reader and Board-certified
I nt erni st and Pul nonol ogi st, reviewed nedi cal evidence dated from
1988 t hrough 1999, including twel ve readi ngs of chest x-rays dated
from Novenber 1988 through January 1999; two pul nonary function
tests, dated August 6, 1998 and Septenber 23, 1998; one arterial
bl ood gas study, dated January 28, 1999; the Mner’'s death
certificate; nedical exam nation reports dated August 1994 t hrough
January 1999, including a report by Dr. O Bryan dat ed Sept enber 23,
1998; a CT scan dated August 20, 1998; and hospital records dated
January 23, 1999 through January 30, 1999. He issued a
consul tative report dated Decenber 15, 1999, in which he opined:
(1) there is insufficient nmedical evidence to justify a diagnosis
of sinple coal workers’ pneunoconiosis; (2) the Mner did not
suffer from an occupationally acquired pulnonary condition; (3)
there was no respiratory inpairnment denonstrated; (4) from a
respiratory standpoint, the M ner was not disabled fromreturning
to his last mning job or a job requiring simlar effort, prior to
hi s devel opnent of |ung cancer; (5) even assum ng that the M ner
had nedi cal or | egal pneunobconiosis, it did not contribute to his
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disability, and “he would have been as disabled had he never
stepped foot in the mnes;” and, (6) “[the Mner] would have died
as and when he did due to | ung cancer had he never stepped foot in
the mnes” (EX 3).

b. In aletter dated February 11, 2000, Dr. Fino wote
that there is “no nedical Iliterature which establishes a
relationship between |inme dust and bl adder cancer” (EX 5).

2. a. Dr. Ben V. Bransconb, a Board-certified Internist

and Pul nonol ogi st, reviewed nedical evidence dated from 1987
t hrough 1999, including Dr. Sinpao’s August 6, 1998 exam nation
report; office progress notes from Dr. Eric Norsworthy, dated
February 5, 1997 through Novenber 24, 1998; an August 20, 1998
exam nation report by Dr. Burton; Dr. O Bryan's Septenber 23, 1998
exam nation report; hospital records dated January 26, 1999 t hr ough
January 30, 1999; the Mner’s death certificate; and, two pul nonary
function tests, dated June 8, 1998 and Septenber 23, 1998. He
i ssued a consultative report dated Novenber 29, 1999 in which he
opined that the Mner “did not contract an occupational |ung
di sease associated with coal mne enploynent,” and that “[t]he
[ M ner’s] nedical records contain no reasonabl e objective basis for
concl udi ng there was any pul nonary disability prior to his term nal
illness.” According to Dr. Bransconb, the pulnonary disability
suffered by the Mner was due to “rapidly spreading cancer” that
was “neither caused, aggravated, or accel erated by dust exposure.”
Dr. Bransconb concluded that, even if the Mner had sinple
pneunoconi osis, the record “contains no indication that such
pneunoconi osi s was disabling,” and it did not cause, aggravate, or
accelerate his death from cancer (EX 2).

b. In a letter dated January 18, 2000, Dr. Bransconb
wote, “wth a high level of nmedical certainty I know that it is
not an accepted concept in nedicine that |inme [causes] bladder
cancer.” Dr. Bransconb stated that “it has been well established

since at |east 1955 that cigarette snoking increases the risk of
bl adder cancer” (EX 5).

3. Dr. P. Raphael Caffrey, a Board-certified Anatom cal and
Clinical Pathologist, reviewed nine chest x-ray interpretations,
dated from Novenber 22, 1988 through January 26, 1999; nedical
records fromDr. Eric Norsworthy, dated from1998 t hrough 1999; Dr.
O Bryan’s Septenber 23, 1998 exam nation report; Dr. Sinpao’ s
August 6, 1998 examnation report; and the Mner’'s death
certificate, and issued a consultative report dated Novenber 4,
1999. Dr. Caffrey opined that the Mner “had a significant snoking
hi story,” based on Dr. Sinpao’s report that the Mner “snoked from

1961 to 1975 at two packs of cigarettes per day.” Dr. Caffrey
wrote that he “could not objectively say” whether the Mner did or
did not have coal workers’ pneunoconi osis. He opined that the

Mner's death was due to carcinoma, and that even if he had
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pneunoconiosis, it was a “mld degree of sinple coal workers’
pneunoconi osis [and] did not contribute to or hasten his death.”
According to Dr. Caffrey, any pulnonary problens that the M ner
suffered were caused by his years of snoking cigarettes, and then
to lung cancer (EX 1).

4. Dr. Echols A Hansbarger, Jr., a Board-certified
Pat hol ogi st and Forensi c Physician, reviewed “nunerous reports of
chest x-ray exam nations, nunerous pul nonary function studies and
other itens,” as well as the Mner’s death certificate, and Dr.
Wot's Septenber 18, 1998 chest x-ray reading, and issued a
consultative report dated Novenber 2, 1999. Dr. Hansbarger opined
that the Mner died “as a direct result of carcinonma of the |ung
with netastatic disease,” and that “[h]e additionally suffered from
arteriosclerotic heart disease and chronic obstructive pul nonary
di sease.” Dr. Hansbarger opined that the Mner did not suffer from
coal wor ker s’ pneunoconi osis  or any ot her occupat i onal
pneunoconi osis of the lung, based on a review of the evidence, and
specifically on Dr. Wot’'s chest x-ray report. Dr. Hansbarger
wote that the “carcinoma of the |lung which caused [the M ner’s]
death was, undoubtedly, related to a |long pack year history of
cigarette snoking and not related in any way, shape or formto his
hi story of coal m ne enploynent.” According to Dr. Hansbarger, the
Mner’s death was not contributed to, caused by, or hastened by
coal m ne enploynent, and, even if the Mner suffered from*“a mld
focal degree of coal workers’ pneunoconiosis of the sinple variety”
there was no “inpact on his dem se since the cause of his death was
carci noma of the lung which is not related to occupational exposure
to coal dust” (EX 1).

5. Dr. N.K Burki reviewed “a copy of all nedical evidence
inthe . . . mner’s Federal Black Lung claim” provided by OACP on
Cctober 1, 1998 (DX 27, p. 48). Dr. Burki issued a consultative
report dated October 10, 1998, in which he opined that the M ner
had no occupational disease which was caused by his coal mne
enpl oynment. Dr. Burki wote that the M ner has no inpairnment, and
that he has the respiratory capacity to performthe work of a coal
mner or to perform conparable work in a dust-free environnent.
Dr. Burki opined: (1) the Mner has coronary artery disease for
whi ch he has undergone coronary artery surgery; (2) the chest
r adi ogr aphs i ndi cat e no pneunoconi osis; (3) the spironetry traci ngs
are invalid due to suboptinmal effort; and, (4) the arterial blood
gases are quite nornal. According to Dr. Burki, the Mner
exhibited, “no radiographic evidence of pneunoconiosis and no
obj ective evidence of pul nonary dysfunction” (DX 27, p. 47).

V. MEDI CAL EVI DENCE DATED PRIOR TO MARCH 2, 1987

The followi ng nedical evidence is dated prior to March 2,
1987, the date of the final denial of the Mner's claim
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A X-ray Studies

Dat e Exhi bi t Doct or Readi ng St andar ds
1. 4/ 15/ 86 DX 26 Baungarten Pneuno. Not noted
not noted
2. 6/ 29/ 83 DX 26 Not noted No pneuno. Not noted
3. 5/ 24/ 83 DX 26 Tr over “Pneuno. Not noted
category 1p”
4. 3/ 1/ 83 DX 26 Fel son® No pneuno. Good
B reader
Board cert.
° Dr. Fel son was deposed on June 2, 1983, at which tine he

recounted his earlier findings and opined that the Mner’s March 1
1983 x-ray showed no evidence of coal workers’ pneunoconi osis (DX
26) .
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Dat e Exhi bi t Doct or Readi ng St andar ds

5. 1/ 8/ 83 DX 26 W ot No pneuno. Poor
B reader
Board cert.
6. 1/ 8/ 83 DX 26 Col e 21, p,s Fair
B reader
Board cert.
7. 1/8/ 83 DX 26 St okes 3/2, p Good
Board cert.
8. 9/ 13/ 82 DX 26 Beck Pneuno. Not not ed
not noted
9. 8/ 6/ 82 DX 26 Not not ed Pneuno. Not not ed
not noted
10. 3/26/79 DX 26 Snock Pneuno. Not not ed
not noted
11. 11/19/73 DX 26 Cof f man Pneuno. Not not ed
not noted
B. Pul nonary Functi on St udi es?'®
Age/ FEV,/
Dat e Exh. Doct or Hei ght FEV, FVC MWV FVC St andar ds
1. 6/29/83 DX 26 ONeill 62/66.5" 1.73 2.59 27 67% Fair coop.
Conp. not
noted; three
traci ngs.
Comment : Invalid study due to inadequate effort.
Validity: Dr. Anderson wote that this is an invalid study due to

i nadequate effort (DX 26)

10 Because the physicians conducting pul nonary function

st udi es noted varying heights, | nust make a finding on the Mner’s
height. See Protopappas v. Director, ONCP, 6 B.L.R 1-221, 1-223
(1983). Based on the height noted by a majority of physicians,
find the Caimant’s height to be 67 inches.
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Age/ FEV,/

Dat e Exh. Doct or Hei ght FEV, EVC MV  EVC St andar ds

5/24/83 DX 26 G@allo 61/ 68" 1.39 2.19 26 63% Good coop.
and conp.

Conment : Traci ngs not optinmal .

Validity: Dr. ONeill wote that this study is invalid due to

“inconstant effort” (DX 26); Dr. Anderson stated that this
study is invalid due to inadequate effort (DX 26).
3/1/83 DX 26 Lane Not 1.48 2.35 33 63% Not not ed;
not ed three
traci ngs.
Validity: Dr. ONeill wote that this is an invalid study (DX 26);
Dr. Anderson stated that this is an invalid study due to
i nadequate effort (DX 26).

1/18/83 DX 26 Sinpao 61/67" 1.46 1.90 29 77% Fai r coop.;
conp. not
not ed; three
traci ngs.

Conment : “The patient’s poor effort and fair cooperation on nunerous

attenpts render this test unreadable.”

Validity: Dr. ONeill wote that this is an invalid study (DX 26);

Dr. Anderson stated that this is an invalid study due to
i nadequate effort (DX 26).
7/16/82 DX 26 Norsworthy 61/ Not Dat a unreadabl e
not ed

Conment : “Poor attenpts at conplete enptying of lungs - pt. would only

use mnimal force. Stated he had ‘no wind .~

Validity: Dr. ONeill wote that this is an invalid study (DX 26);

Dr. Anderson stated that this is not an acceptable study
because maxi mal effort was not exerted (DX 26).

Arterial Blood Gas Studies

Dat e
6/ 29/ 83

5/ 24/ 83
3/ 1/ 83

Exhi bi t Doct or pCo, po
DX 26 O Nei | 36.1 82.6
DX 26 Gallo 36 84
DX 26 Lane 37.6 74. 4
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Dat e Exhi bi t Doct or pCo, [s]O)

4. 1/ 18/ 83 DX 26 Si npao 40. 7 77.5
D. Exam nati on Reports
1. a. Dr. WIliamH Anderson, a Board-certified Internist

and Pul nonol ogi st, exam ned the M ner on Cctober 18, 1982, at which
tinme he reviewed the Mner’s synptonms and his occupational (“35
years in mning, all hauling coal on surface mning”), nedical
(short of breath, productive cough, chest pain on exertion),
snoking (“started snoking at age 40, between 3/4 and one pack of
cigarettes per day’), and famly histories, and perfornmed a
physi cal exam nation, pulnmonary function study (“[h]e was not
sufficiently cooperative as to allow us to achieve reportable
results”), arterial blood gas study, and interpreted an x-ray
(“category 2 pneunopconi osis”). Dr. Anderson di agnosed: (1)
category 2 pneunoconi osis, based on the Mner’s chest x-ray; and,
(2) synptons of arteriosclerotic heart disease (DX 26).

b. Dr. Anderson was deposed on Cctober 3, 1986, at
which tinme he recounted the findings of his February 28, 1986
report. Dr. Anderson reviewed the findings of his October 18, 1982
report and stated that, upon review of the entirety of the nedi cal
evidence, it is his opinion that the Mner does not have
pneunoconi 0si s or any permanent pul nonary i npairnment and he retains
the pul nonary and respiratory capacity to perform his usual coal
m ne work (DX 26).

2. a. Dr. Thomas A. Gall o, a Board-certified Internist and
Pul nonol ogi st, exam ned the M ner on May 24, 1983, at which tine he
reviewed the Mner’'s synptonms and his occupational (“worked 36
years in the strip mnes”), nedical (short of breath, chronic
producti ve cough, hypertension), snoking (one-half to one pack of
cigarettes per day for the past twenty years), and famly
hi stori es, and perforned a physi cal exam nati on, pul nonary function
study (no optimal tracings), arterial blood gas study (normal),
interpreted an x-ray (“bilateral reticul onodul ati on conpatiblewth
pneunoconi osis, Category 1p”), and EKG (no diagnostic changes).
Dr. Gall o di agnosed “coal worker’s pneunoconi osi s, category 1p” and
“chronic bronchitis” (DX 26).

b. Dr. Gallotestified by deposition on April 19, 1984,
at which tinme he recounted his earlier findings and opined that the
M ner had coal workers’ pneunoconi osis, category 1p, based on his
years of exposure in the coal mning industry and his chest x-rays
(DX 26).

3. a. Dr. Emery Lane, a Board-certified Internist,

testified by deposition on June 6, 1983, at which tinme he recounted
the findings of his March 1, 1983 exami nation of the M ner and
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opined that the Mner had no evidence of pneunoconiosis and
retai ned the pul nonary capacity to perform manual |abor as a coal
m ner (DX 26).

b. Dr. Lane reported that he exam ned the Mner on
March 1, 1983, at which tinme he reviewed the Mner’s synptons and
hi s occupational (thirty-five and one-half years in strip mning),
nmedi cal (pinched nerves in neck, nunbness in |eft arm shortness of
breat h, cough), snoking (snoked one-half to one pack of cigarettes
per day for about twenty vyears), and famly histories, and
performed a physical exam nation, chest x-ray (0/0), pul nonary
function test (“patient unable to cooperate to achi eve reportable
results”), arterial blood gas study (“very mld hypoxema”),
interpreted an x-ray (0/0), and an EKG (“unremar kabl e except for
nonspecific ST and T wave abnormalities”). Dr. Lane di agnosed
(1) hypertensive cardiovascular disease, under treatnent; (2)
probable mld congestive heart failure; (3) chronic obstructive
pul monary di sease; and, (4) no evidence of pneunobconi osis (DX 26).

4. Dr. Valentino S. Sinpao exam ned the M ner on January 18,
1983, at which time he reviewed the Mner’s synptons and his
occupational (“35 years surface mning”), nedical (cough, sputum
wheezi ng, dyspnea, chest pain), snoking (snoked one-half pack of
cigarettes per day for twenty years), and famly histories, and
performed a physical exam nation, pulnmonary function study, and
arterial blood gas study. Dr. Sinpao diagnosed pul nonary fibrosis
and chronic bronchitis (DX 26).

5. Dr. Robert E. Norsworthy exam ned the M ner on July 15,
1982, at which time he reviewed the Mner’s synptons and his
occupational (“enployed in mnes from 1948 - 1982”), nedical
(shortness of breath, productive cough, occasional chest pain),
snoking (“started snoking when he was 40 years of age and has
snoked 1 package of cigarettes per day”), and famly histories, and
performed a physical exam nation, pulnonary function study
(“markedly restrictive ventilatory defect”), arterial blood gas
study, and interpreted an x-ray. Dr. Norsworthy diagnosed “early
pneunoconi osi s as evidenced from his synptonology [sic] and from
his reduction is his P2 to the lower functional |limts at rest,”
as well as abnormal spironmetry and history of exposure. In his
opinion, the Mner “is no |onger enployable at manual |abor”
because of “his |loss of pulnonary reserve” (DX 26).

E. Consul tative Reports

1. Dr. WIlliamH Anderson, a Board-certified Internist and
Pul nonol ogi st, reviewed nedi cal evidence dated fromJuly 15, 1982
through March 21, 1984, including exam nation reports by Drs.
Nor swort hy, Sinpao, Lane, Gallo, ONeill, and Penman, as well as
arterial blood gas studies and pul nonary function tests conducted
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by those physicians, and issued a consultative report dated
February 28, 1986. Dr. Anderson opined that the Mner does not
have any permanent pul nonary inpairnment and can perform his usual
coal mne work (DX 26).

2. a. Dr. Richard P. ONeill, aBoard-certifiedInternist,
reviewed nedical records dated from July 1982 through May 1983,
i ncl udi ng an exam nation report by Dr. Anderson, dated October 28,
1982; six pulnmonary function tests; and, five arterial blood gas
studi es, and i ssued a consultative report dated February 20, 1986.

Dr. ONeill opined that the Mner “has no evidence of significant
respiratory functional inpairnment, has no respiratory disability,
and ... has the respiratory capacity to performhis usual coal m ne
work ....” (DX 26).

b. Dr. O Neill was deposed on August 23, 1983, at which
tinme he recounted the findings of his June 29, 1983 exam nati on of
the Mner and opined that the Mner had no evidence of
pneunoconi osi s. In his opinion, the Mner suffered from chronic
bronchitis due to cigarette snoking (DX 26).

F. O her Medi cal Evi dence

1. Dr. Henry S. Stanley was deposed on August 24, 1983, at
which tinme he recounted the findings of his exam nations of the
M ner regarding his shoulder injury. Dr. Stanley reported that he
first examned the M. Devine on April 30, 1982, and that he
treated the Mner for his shoulder pain at |least forty-nine tines
since that visit (DX 26).

2. The record contains exam nation reports by Drs. Khan and
Rei ch, dated July 6, 1982 and June 9, 1982, respectively, regarding
their treatnent of the Mner’'s left arm (DX 26).

3. The record cont ai ns a Sept enber 16, 1982
el ect ronyel ogr aphy report and a Sept enber 15, 1982
el ectroencephal ogram conduct ed regardi ng the M ner’ s radi cul opat hy
(DX 26).

4. Medi cal records from Regional Medical Center dated
Septenber 14, 1982 addressed the Mner’s shoul der pain (DX 26).

5. Dr. WIlliam H Pearson exam ned the M ner on August 6,
1982, regarding the Mner’'s neck and shoul der pain. Dr. Pearson
reviewed the Mner’'s synptonms and his occupational (works for
Peabody Coal Conpany), nedical (injury at work caused nunbness in
|l eft hand and shoulder), and famly histories, and perforned a
physi cal exam nation and an EKG Dr. Pearson di agnosed cervi cal
root inpingenent (DX 26).
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6. Exam nation reports from Trover Cdinic dated from
July 1966 through Septenber 1982 address the Mner’s conplaints
regarding hearing loss, ringing inthe ears, and arthritis (DX 26).

7. Medi cal reports from Ohio County Hospital dated from
January 1977 through February 1982 address the Mner’s ankle
injury, left armpain, and |unbar and cervical strain (DX 26).

8. The record contai ns nedical reports by Drs. Logan, Fuqua,
and Elliot, dated from Septenber 1976 to Cctober 1976, regarding
hearing | oss, head pain, and dizziness suffered by the Mner in
Sept enber 1976 (DX 26).

V. DI SCUSSI ON AND APPLI CABLE LAW

Mner’'s daim

The Mner’s first claimfor benefits was denied by Decision
and Order of Judge MElroy, dated March 2, 1987 (DX 26). The M ner
di d not appeal that denial, and the decision becane final (DX 29).
The M ner’s second claimwas filed on July 16, 1998 (DX 27, p. 96),
and denied by OACP on Novenber 9, 1998 (DX 27, p. 30). ONCP
informed the Mner that a request for a formal hearing nmust be nmade
“Wthin sixty (60) days of the date of this letter unless you
notify us that you intend to submt additional evidence” (DX 27, p.
31). By letter dated Decenber 31, 1998, and received by OACP on
January 6, 1999, the Mner submtted additional nedical evidence
and requested a formal hearing conducted by the Ofice of
Adm ni strative Law Judges (DX 27, p. 29). The Mner died on
January 30, 1999 (DX 7). By letter dated May 19, 1999, ONCP
notified the daimant, Carrie E. Devine, that it had “reconsi dered”
all evidence in the Mner’s claimand determned that the Mner’s
claim nust be denied because he failed to establish total
di sability due to pneunoconiosis (DX 27, p. 4). The Caimant did
not appeal ONCP's May 19, 1999 denial of the Mner’s claim 1In a
| etter dated August 3, 1999, OACP wrote:

“ ... no appeal has been filed on the denial issued in
M. Devine’'s claimon My 19, 1999. Accordingly, his
claim has been admnistratively closed and is deened
abandoned.”

(DX 27, p. 1).

At the formal hearing and in her post-hearing brief, the
Cl aimant argued that the Mner’'s claimwas not abandoned, as “no
party had requested reconsideration in [the Mner’s] claimand ...
DCOL never took action on [the Mner’s] specific request for fornal
hearing before an Admnistrative Law Judge” (Brief for the
Claimant, p. 6). As noted by the aimant, 20 C F. R 8§ 725.419(a)
st at es:
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Wthin 30 days after the date of issuance of a proposed
deci sion and order, any party may, in witing, request a
revision of the proposed deci sion and order or a heari ng.
If a hearing is requested, the district director shall
refer the claim to the Ofice of Admnistrative Law
Judges.

The M ner was notified on Novenber 9, 1998 that OANCP deni ed
his claim and that he had sixty days to request a formal hearing.
The M ner requested a hearing before the Ofice of Admnistrative
Law Judges by letter dated Decenmber 31, 1998, and received by OACP
on January 6, 1999 (DX 27, p. 29). OANCP did not conply with his
request for a formal hearing. | nstead, OACP reviewed the newly
subm tted evidence and i ssued a subsequent denial on May 19, 1999
(DX 27, p. 4). \Wien OANCP received no further requests fromthe
Mner’'s estate for nodification or for a hearing, it deened the
M ner’ s cl ai m abandoned.

OANCP cannot defeat a request for a hearing sinply by issuing
a subsequent denial. Therefore, | find that the Mner filed a
tinmely request for a hearing pursuant to 20 CF. R 8§ 725.419(a).

Duplicate d aim Standard

Pursuant to 8 725.2, all clains that were pending before the
revision of the Act on January 19, 2001 shall be deci ded under the
pre-revision version of 8 725.309. This claimwas pending at the
time of the revision, thus the pre-revision |anguage of the Act
w Il be applied.

Twenty C.F.R 8 725.309(d) provides:

In the case of a claimant who files nore than one claim
for benefits under this part, the later claimshall be
merged with the earlier claimfor all purposes if the
earlier claimis still pending. |If the earlier mner's
claimhas been finally denied, the | ater claimshall al so
be deni ed, on the grounds of the prior denial, unless the
deputy comm ssioner determnes that there has been a
material change in conditions or the later claimis a
request for nodification and the requirenments of 8§
725. 310 are net.

Twenty C.F.R 8 725.310(a) provides:

upon the request of any party on the grounds of a
change in conditions or because of a mstake in a
determ nation of fact, the deputy conm ssioner may, at
any tinme before one year from the date of the |ast
paynment of benefits, or at any time before one year after

-21-



the denial of a claim reconsider the terns of an award
or denial of benefits.

The Mner’s first claimwas filed on Decenber 20, 1982 and
finally denied on March 2, 1987. The second and instant Mner’s
claimwas filed on July 16, 1998, nore than one year after the
previ ous denial and, therefore, constitutes a duplicate claim
pursuant to 8 725.309. The standard of reviewin a duplicate claim
is a “material change in conditions.” As the Mner’'s last coa
m ne enpl oynent was i n the Commonweal t h of Kentucky, the | aw of the
Sixth Grcuit Court of Appeals applies. For cases arising in the
Sixth CGrcuit, Sharondale Corp. v. Ross, 42 F.3d 993, 19 B.L.R 2-
10 (6" Cir. 1994) controls. In Sharondale, the Court adopted the
foll ow ng standard for determ ni ng whether a m ner has established
a material change in conditions:

The ALJ nmust consider all of the new evidence, favorable
and unfavorable, and determ ne whether the mner has
proven at |east one of the elenents of entitlenent
previously adjudicated against him If the mner
establishes the existence of that elenent, he has
denonstrated, as a matter of law, a material change.
Then the ALJ nust consider whether all of the record
evidence, including that submtted wth the previous
clains, supports a finding of entitlenent to benefits.

Accordingly, I will review the recent nedical evidence under
the duplicate claimstandard as stated in Sharondale. The “recent
medi cal evidence” is that nedical evidence dated subsequent to
March 2, 1987, the date that the Mner’s first clai mwas deni ed (DX
26). This evidence will be reviewed in order to determ ne whet her
a material change in conditions has been established. If a
mat eri al change in conditions is established, then all the evidence
of record nust be reviewed to determne eligibility to benefits.
In the prior claim pneunoconiosis was established, but the M ner
failed to establish total disability due to pneunobconiosis. The
Cl ai mant, on behalf of the estate of the M ner, nust now establish
that the Mner was totally disabled due to pneunoconiosis. |If she
is successful then she wll have shown a material change in
conditions, in which case the entire record wll be revi ewed.

Eval uati on Under Section 718

Since this claimwas filed after March 31, 1980, it nust be
adj udi cated under the regulations at 20 CF. R 8§ 718, et seq. To
be entitled to benefits, the Cai mant nust establish that the M ner
had pneunoconi osis, that his pneunoconi osis arose out of his coal
m ne enploynent, and that he was totally disabled as a result. 1In
his March 2, 1987 Decision and Order Denying Benefits, Judge
McEl roy determ ned that the M ner suffered frompneunoconi osi s, but
deni ed benefits because total disability due to pneunpbconi osi s was
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not established. Judge McEl roy did not address whether the Mner’s
pneunoconi osi s arose out of his coal mne enploynment (DX 26).

In Caudill v. Arch of Kentucky, Inc., 22 B.L.R 1-97 (2000)
(en banc on reconsideration), the Benefits Review Board held that
a material change in conditions, pursuant to the standard set forth
in Sharondal e Corp. v. Ross, 42 F.3d 993, 19 B.L.R 2-10 (6" Gr
1994), cannot be established based upon an el ement of entitl enent
that was not specifically adjudicated against the claimant in the
prior litigation. Like the present case, Caudill arose within the
jurisdiction of the Sixth Crcuit Court of Appeals. In its
Deci sion and Order on Reconsideration, En Banc, the Board hel d:

: an elenent of entitlenment which the prior
adm nistrative law judge did not explicitly address in
the denial of the prior claim does not constitute ‘an
el emrent of entitlenent previously adjudicated against a
clai mant.’ Therefore, such an elenent nmay not be
considered in determning whether the newy submtted
evidence is sufficient to establish a material change in
conditions at 20 CF.R § 725.309 in accordance wth
[ Sharondal e Corp. v.] Ross.

Caudill, 22 B.L.R 1-97, 1-102 (2000)(en banc on recon.).

Accordingly, only total disability, the el ement of entitl enent
previ ously adjudicated against the Mner, will be considered for
t he purpose of establishing a material change in conditions.

Total Disability

The «criteria for establishing total disability due to
pneunobconiosis is contained in 8§ 718.204(b)(2).1" Sec-
tion 718.204(b)(2) permts a finding of total disability when there
are pul nonary function studies with results equal to or |ess than
those contained in the tables, arterial blood gas studies neeting
the values listed in the tables, or where a physician exercising
reasoned nedi cal judgnment, based on nedically acceptable clinical
and | aboratory diagnostic techniques, concludes that a mner’s
respiratory or pulnonary condition prevented the mner from
engagi ng in his usual coal m ne work or conparabl e or gainful work.

The record contains the results of two pul nonary function
tests taken since March 2, 1987: Dr. O Bryan's Septenber 23, 1998
test, and Dr. Sinpao’s August 6, 1998 test. Drs. Fino and
Bransconb found both tests to be invalid.

n Section 718.204(b)(2)(iii) is inapplicable because there
is no evidence of cor pulnonale with right-sided congestive heart
failure.
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Dr. Finowote that Dr. O Bryan’s Septenber 23, 1998 pul nonary
function test was invalid “due to a premature termnation to
exhal ation, a lack of reproducibility in the expiratory tracings,
and a | ack of an abrupt onset to exhalation” (EX3). Dr. Bransconb
wote that Dr. O Bryan's Septenber 23, 1998 pul nonary function test
was invalid because no tracings are available (EX 2). Dr. O Bryan
did not note the M ner’s cooperation or conprehension. The MWV was
not not ed. Based on the findings of Drs. Fino and Bransconb, |
find this test invalid.

Dr. Fino wote that Dr. Sinpao’s August 6, 1998 pul nonary
function test was invalid because of a premature term nation of
exhal ation and a | ack of reproducibility in the expiratory tracings
(EX 3). Dr. Bransconb wote that Dr. Sinpao’s August 6, 1998
pul monary function test was invalid because: no matches were
obt ai ned; maximum flow was not achieved until alnost halfway
through the breath, requiring excessive back extrapolation; no
pl at eau was avail abl e, because expiration was continui ng when the
test was term nated; and, MW breaths were nuch too slow, with
excessive tinme spent in reversing the direction of breathing (EX
2). Dr. Sinpao noted good cooperation and conprehension. | place
substantial weight on the reviews by Drs. Fino and Bransconb, both
of whomare Board-certified Internists and Pul nonol ogi sts, and find
t he August 6, 1998 pul nonary function study to be invalid.

The only arterial blood gas study perfornmed since March 2,
1987 is Dr. Sinpao’s August 6, 1998 study, which produced results
exceeding the table values (DX 27, p. 62).

Four physicians gave opinions subsequent to March 2, 1987,
addressing whether the Mner was totally disabled. Drs. Fino
Bransconb, and Burki opined that the M ner was not disabled due to
pneunoconi osis. Dr. Fino, a Breader and Board-certified |Internist
and Pul nonol ogi st, reviewed the nedical evidence of record and
opi ned that, even assumng that the Mner had nedical or |ega
pneunoconi osis, it did not contribute to his disability, and “he
woul d have been as di sabl ed had he never stepped foot in the m nes”
(EX 3). Dr. Bransconb, a Board-certified Internist and
Pul nonol ogi st, opined that, even if he assuned that the M ner had
si npl e pneunoconi osis, the record “contains no indication that such
pneunoconi osi s was disabling” (EX 2). In his Cctober 10, 1998
consultative report, Dr. Burki wote that the Mner has no
i npai rment, and that he has the respiratory capacity to performthe
work of a coal miner or to performconparable work in a dust-free
envi ronment (DX 27, p. 47). Drs. Fino, Bransconb, and Burk
specifically identified the studies upon which they relied, and
their conclusions are consistent with the nedical evidence of
record. As such, | find that their reports are docunented,
reasoned, and supported by the nedical evidence of record. Wile
t hey are not exam ni ng physicians, their opinions are based on an
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extensive review of the nedical evidence and are entitled to
substantial weight.

In his August 6, 1998 exam nation report, Dr. Sinpao opined
that the Mner does not have the respiratory capacity to perform
the work of a coal mner or to perform conparable work in a dust-
free environnment based on “objective findings on chest x-ray and
pul monary function test along wth synptomatol ogy and physica

findings ...” (DX 27, pp. 53-56, 58). To the extent that Dr.
Sinpao relied on the Mner’s pul nonary function tests to assess
total disability, | accord his opinion |less wight, as | found the

pul monary function tests to be invalid. While Dr. Sinpao is the
only exam ning physician to state an opinion as to the Mner’s
total disability, Drs. Fino and Bransconb had the advantage of
reviewing the entire record as a whole, and Dr. Burki reviewed the
medi cal evi dence t hrough Cctober 10, 1998. Drs. Fino and Bransconb
are both Board-certified Internists and Pul nonol ogi sts, and Dr.
Fino is a B reader. The record does not contain information to
establish that Dr. Sinpao has conparable specialized diagnostic
skills. | find that Dr. Sinpao’s opinion is outweighed by the
opinions of Drs. Fino, Bransconb, and Burki, which are better
reasoned, docunented, and supported by the nedical evidence of
record.

For the reasons stated above, | find that the C ai mant has not
established that the Mner was totally disabled due to
pneunoconi osis. Therefore, she has not shown a material change in
conditions, and the Mner’s claimnust be denied.

Wdow s daim

To establish entitlenment to benefits on a survivor’s claim
filed on or after January 1, 1982, a claimnt nust establish that
t he m ner had pneunoconi osis, that the m ner’s pneunoconi osi s arose
out of coal m ne enploynent, and that the mner’s death was due to
pneunoconi osi s. Twenty C.F.R 88 718.202(a), 718.203(a), and
718.205(a).'? In a Part 718 survivor’'s claim the Adm nistrative
Law Judge nmust nake a threshold determ nation as to the existence
of pneunoconi osis under 20 C F. R 8§ 718.202(a) prior to considering
whet her the Mner’'s death was due to the di sease under 8§ 718. 205.
See Trunbo v. Reading Anthracite Co., 17 B.L.R 1-85, 1-88 (1993).
As the Mner’s | ast coal m ne enpl oynent was in the Cormonweal t h of
Kentucky, the law of the Sixth Grcuit Court of Appeals applies.

In his March 2, 1987 Deci si on denyi ng benefits, Judge ME roy
found that the radi ographic evidence supporting and di sputing the
exi stence of pneunobconiosis was in equi poise. The “true doubt”

12 The revi sed regul ations, effective January 19, 2001, nmake

no substantive changes to these regul ati ons.
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rul e was applied, and the exi stence of pneunobconi osis, pursuant to
8§ 718.202(a)(1), was established. Since the determ nation of
pneunoconiosis in the Mner's claimdid not lead to an award of
benefits, collateral estoppel cannot be applied to i nvoke a finding
of pneunoconiosis in the Wdow s claim Pursuant to Hughes wv.
Cinchfield Coal Co., 21 B.L.R 1-134 (1999), where pneunbconi 0Si s
is found in amner’s claim but the claimresulted in a denial of
benefits, collateral estoppel may not be applied in the subsequent
widow s claim because the prior determ nation of pneunopconi osis
was not a critical and necessary part of the judgnent in the
Mner’s claim See Hughes v. Cinchfield Coal Co., 21 B.L.R 1-
134, 1-138 (1999). The prior determ nation of pneunoconiosis in
the Mner’s claimis of no effect inthe Wdow s claim Therefore,
t he exi stence of pneunpbconi osi s arising out of coal m ne enpl oynent
must be established by a preponderance of the evidence.

Section 718.202 provides four nmeans by which a clai mant may
establish pneunoconiosis. Under § 718.202(a)(1), a clainmnt may
prove that the Mner had pneunoconiosis on the basis of x-ray
evi dence.

The record contains twenty-three readings of fourteen
different x-rays. N ne of the interpretations are by physicians
who are both B readers and Board-certified Radiologists.
Interpretations by Breaders are entitled to greater wei ght because
of their expertise and proficiency in classifying x-rays. See
Ai mone v. Morrison Knudson Co., 8 B.L.R 1-32 (1985); Vance Vv.
Eastern Associated Coal Corp., 8 B.L.R 1-68 (1985). Physicians
who are Board-certified Radiologists as well as B readers my be
accorded still greater weight. Wodward v. Director, OACP, 991
F.2d 314, 316 n.4 (6'" Cr. 1993). Eight of the nine readings by
physi ci ans who are both B readers and Board-certified Radi ol ogists
are negative for pneunopconi osis. Dr. Cole was the only dually
qualified physician to read an x-ray as positive for
pneunoconi osis, with his 2/1, p,s reading of the Mner’s January 8,
1983 x-ray. Dr. Stokes, a Board-certified Radiol ogist, also read
the Mner’s January 8, 1983 x-ray as positive for pneunobconi osis.
Dr. Wot, a dually qualified reader, read this sane x-ray as
negati ve for pneunobconi osis.

The Mner’s nost recent x-rays, those dated between
Novenber 22, 1988 and January 26, 1999, were read twelve tines.
All twelve readings were negative, wth the exception of
Dr. Sinpao’s 2/2, p,p reading of the Mner’s August 6, 1998 x-ray.
Four other physicians, including Drs. Wot and Sargent, who are
both B readers and Board-certified Radiologists, read this x-ray as
negati ve for pneunoconi osis.

| give greater weight to the interpretations by Drs. Sargent

and Wot, due to their superior diagnostic skills as a B readers
and Board-certified Radiol ogists. VWiile Dr. Cole is a dually
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qualified physician, and Dr. Stokes 1is a Board-certified

Radi ol ogist, | find that their tw positive readi ngs are outwei ghed
by the nunmerous negative readings by Drs. Sargent and Wot, both
dually qualified physicians. Therefore, | find that the x-ray

evi dence does not establish the existence of pneunoconi osis.

Under 8§ 718.202(a)(2), a clainmant may establish the exi stence
of pneunoconi osi s through bi opsy or autopsy results. This section
i's i napplicable, because no autopsy or biopsy was perforned.

Section 718.202(a)(3) provides that pneunoconiosis nay be
established if any of the several presunptions described in
88 718.304, 718.305, or 718.306 are applicable. In the instant
case, 8 718.304 does not apply because there is no x-ray, biopsy,
aut opsy, or other evidence of |arge opacities or massive lesions in
the lungs. Section 718.305 is not applicable to clains filed after
January 1, 1982. Section 718.306 is applicable only in a
survivor’s claimfiled prior to June 30, 1982.

Under 8§ 718.202(a)(4), a determnation of the existence of
pneunoconiosis may be nmade if a physician exercising reasoned
medi cal judgnent, notw thstanding a negative x-ray, finds that the
mner suffers from pneunbconiosis as defined in § 718.201.
Pneunoconi osis is defined in 8 718. 201 as a chroni c dust di sease of
the lungs, including respiratory or pul nonary inpairnents, arising
out of coal mne enploynent. It is within the Adm nistrative Law
Judge’s discretion to determ ne whether a physician’s concl usions
are adequately supported by docunentation. See Lucostic v. United
States Steel Corp., 8 B.L.R 1-46, 1-47 (1985). “An admnistrative
law judge may properly consider opinions that are adequately
supported by such data over those that are not.” See King v.
Consol idation Coal Co., 8 B.L.R 1-262, 1-265 (1985).

The record contains consultative reports by Drs. Fino,
Bransconb, Caffrey, Hansbarger, Burki, Anderson, and O Neill, and
exam nation reports by Drs. O Bryan, Sinpao, Eric Norsworthy,
Robert E. Norsworthy, Burton, Harrison, Gllo, Stanley, Lane,
Ander son, Johnson, Beck, Pearson, Khan, Reich, Logan, Fuqua,
Elliot, and Cof f man.

Dr. Anderson, a Board-certified Internist and Pul nonol ogi st,
exam ned the Mner on Qctober 18, 1982 and issued a subsequent
consul tative report on February 28, 1986. 1In his October 18, 1982
report, he initially diagnosed pneunoconi osis based on the Mner’s
chest x-ray. Upon review of the nedical evidence as a whole, Dr.
Ander son changed his opinion, and opined that the Mner did not
have pneunpbconi osis or any pul nonary inpairnent, and retained the
pul nonary and respiratory capacity to performhis usual coal m ne
work (DX 26). Dr. Lane, a Board-certified Internist, exam ned the
M ner on March 1, 1983 and opi ned that the M ner had no evi dence of
pneunoconi osis and retained the pulnonary capacity to perform

-27-



manual |abor as a coal mner (DX 26). Dr. ONeill, a Board-
certified Internist, opined that the Mner had no evidence of
pneunoconiosis and suffered from chronic bronchitis due to
ci garette snoking (DX 26).

There is no diagnosis of pneunoconiosis in the renaining
reports. The Mner’s hospital records from Chio County Hospital
dated from January 26, 1999 to the Mner’'s death on January 30,
1999, conpleted by Drs. Norsworthy, Desai, and Park, do not nmention
pneunoconi osis (DX 9, 10). Exam nation reports and nedi cal records
from Trover dinic, Ohio County Hospital, and Regional Medical
Center, dated fromJuly 1966 t hrough Sept enber 1982, do not address
pneunoconi osis (DX 26). Drs. Burton, Harrison, Stanley, Johnson,
Pear son, Khan, Reich, Logan, Fuqua, Elliot, and Cof f man exam ned
the Mner for conditions unrelated to pneunoconiosis or any
pul monary or respiratory condition (DX 9, 10, 26). These reports
do not address the presence or absence of pneunbconi osis.

The nost recent reports that examne the totality of the
medi cal evidence and address the existence of pneunopconiosis are
those by Drs. Fino, Bransconb, Caffrey, Hansbarger, and Burki.
Drs. Fino and Bransconb have expertise in Internal Medicine, while
Dr. Caffrey has expertise in Anatom cal and C i nical Pathol ogy, and
Dr. Hansbarger has expertise in Pathol ogy and Forensic Medi cine.
Dr. Fino opined that “[t]here is insufficient nedical evidence to
justify a diagnosis of sinple coal workers’ pneunoconi osis” (EX 3).
Dr. Bransconb wote that the Mner “did not contract an
occupational |ung di sease associ ated with coal m ne enpl oynent” (EX
2). Dr. Caffrey stated that he “[coul d] not objectively say that
[the Mner] had or did not have coal worker’s pneunoconiosis (EX
1). Dr. Hansbarger opined that the M ner did not suffer fromcoal
wor kers’  pneunoconiosis (EX 1). In his October 10, 1998
consultative report, Dr. Burki wote that the Mner has no
inpai rment, and that his chest x-rays show no pneunbconi osis
(DX 27, p. 47). Drs. Fino, Bransconb, Caffrey, Hansbarger, and
Burki had the benefit of conparing the entirety of the nedi cal
evidence of record, and they thoroughly docunented their
concl usions. These physicians specifically identified the studies
upon which they relied, and their conclusions are consistent with
t he nmedi cal evidence of record. See Church v. Eastern Assoc. Coal
Corp., 20 B.L.R 1-8 (1996). As such, | find that the reports by
Drs. Fi no, Bransconb, Caffrey, Hansbarger, and Burki are
docunent ed, reasoned, and supported by the nedical evidence of
record. Wiile they are not exam ning physicians, their opinions
are based on an extensive review of the nedical evidence and are
entitled to substantial weight.

Drs. O Bryan, Sinpao, Eric Norsworthy, Robert E. Norsworthy,
and Gal | o di agnosed pneunoconi osis. Dr. O Bryan di agnosed cat egory
one pneunoconi osis based on a pulnonary function test, arterial
bl ood gas study, and x-ray (DX 9, 27, pp. 50-51). | have found the
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X-ray evidence to be negative for pneunoconiosis. The pul nonary
function test on which he relied was found to be invalid by Drs.
Fino and Bransconb. The record does not contain a copy of Dr.
O Bryan’s pul nonary function study or tracings. Dr. O Bryan also
noted that he relied on the Mner’s arterial blood gas study to
di agnose pneunoconi osis. However, a copy of his arterial blood gas
study is not included in the record. For these reasons, | find
that his opinion is entitled to | ess weight.

Dr. Sinpao di agnosed pneunoconi osis based on “multiple years
of coal dust exposure ... findings on chest x-ray and pul nonary
function test along with physical findings and synptonotol ogy
[sic]” (DX 27, pp. 53-56, 58). Dr. Sinpao relied on a positive x-
ray interpretation and the pul nonary function study upon which he
relied was found to be invalid by Drs. Fino and Bransconb.
Additionally, the arterial blood gas study was wthin nornal
l[imts. For these reasons, | accord his opinion | ess weight.

Dr. Eric Norsworthy treated the Mner from 1986 until the
Mner’s death in 1999 and di agnosed pneunoconi osi s, based upon his
exam nation of the Mner and the Mner’s x-rays and synptons (DX 9;
CX 1). To the extent that Dr. Eric Norsworthy relied on the
Mner’s x-rays to diagnose pneunoconiosis, | accord his opinion
less weight, as | found the x-ray evidence to be negative for
pneunoconi osi s.

Dr. Robert E. Norsworthy di agnosed pneunoconi osi s based on t he
M ner’s synptomatol ogy, arterial blood gas and pul nonary function
studies, and history of exposure (DX 26). The data from his
pul monary function test on which he relied is unreadable, no
traci ngs were included, and the study was found to be invalid. The
record does not include a copy of the arterial bl ood gas study upon
which he relied. For these reasons, | accord Dr. Robert E
Nor swort hy’ s opinion | ess weight.

Dr. Gllo, a Board-certified Internist and Pul nonol ogi st,
exam ned the M ner on May 24, 1983 and di agnosed pneunbconi 0si s,
based on his years of exposure in the coal mning industry and his
chest x-rays (DX 26). | accord his opinion | ess weight, as I found
the x-ray evidence negative for pneunoconi osis and because | ength
of coal mne enploynent is an insufficient basis for a finding of
pneunoconi osi S.

I find that the opinions of Drs. O Bryan, Si npao,
Eric Norsworthy, Robert E. Norsworthy, and Gall o are outwei ghed by
the opinions of Drs. Fino, Bransconb, Caffrey, Hansbarger, and
Bur ki, which are better reasoned, docunented, and supported by the
medi cal evi dence of record. A reasoned opinion is one in which the
Adm ni strative Law Judge finds the underlying docunentation and
data adequate to support the physician’s conclusions. Fields v.
| sland Creek Coal Co., 10 B.L.R 1-19 (1987). \Wether a nedi cal

-29-



report is sufficiently docunented and reasoned is for the Judge as
the finder of fact to decide. dark v. Karst-Robbins Coal Co., 12
B.L.R 10149 (1989) (en banc). For the reasons stated above, |
find that the medical opinion evidence fails to support a finding
of pneunbconi osi s.

Because | found the evidence to be negative for
pneunoconi osi s, I find that the existence of “clinical
pneunoconi osi s” has not been established pursuant to 20 CF.R 8
718.201(a)(1).

None of the physicians diagnosed the Mner as suffering from
a chronic lung disease or inpairnent and its sequel ae arising out
of coal mne enploynent. Therefore, |I find that the existence of
“l egal pneunoconi osis” has not been established pursuant to 20
C.F.R § 718.201(a)(2).

Assum ng, arguendo, that the evidence did establish the
exi stence of pneunoconiosis, the Caimant woul d have to establish
that the Mner’'s death was due to pneunpbconiosis in order to be
entitled to benefits.

For survivors’ clains filed on or after January 1, 1982

8§ 718.205(c) provides three neans by which death due to
pneunoconi osis may be established: (1) Where conpetent nedica
evi dence establishes that pneunoconiosis was the cause of the
mner’s death; or, (2) Were pneunoconiosis was a substantially
contributing cause or factor leading to the mner’s death or where
the death was caused by conplications of pneunoconiosis; or, (3)
Were the presunption set forth at § 718.304 [conplicated
pneunoconi osis] is applicable. According to 8§ 718.205(c)(5),
pneunoconi osis is a “substantially contributing cause” of a mner’s
death if it hastens the mner’s death. See 20 C.F.R 8§ 718. 205(c).
The United States Court of Appeals for the Sixth CGrcuit held that
pneunoconiosis is a substantially contributing cause or factor
|l eading to the Mner’s death if it serves to hasten that death in
any way. Giffith v. Director, ONCP, 49 F.3d 184 (6'" Cir. 1995).
Thi s means that any acceleration of the mner’s death attri butable
t o pneunoconi osis, however small, will qualify as a substantially
contributing cause of death and entitle the wi dow to benefits.

The M ner’s deat h certificate, conpl et ed by Dr.
Eric Norsworthy, lists the i medi ate cause of death as |ung cancer
wth nmetastatic disease, due to or as a consequence of bl adder
cancer; arteriosclerotic heart disease, due to or as a consequence
of chronic obstructive pulnonary disease, due to or as a
consequence of coal mner’s black | ung di sease (DX 7). The records
of the Mner’s adm ssion to Chio County Hospital prior to his death
do not nention pneunoconiosis (DX 9, 10).
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The record contains the opinions of five physicians:
Drs. Fino, Bransconb, Caffrey, Hansbarger, and Eric Norsworthy, who
address the i ssue of whether pneunobconi osis caused or hastened the
M ner’s death. These are the only reports that specifically
address the cause of the Mner’s death.

Dr. Fino stated that, even assum ng the M ner had nedical or
| egal pneunpbconiosis, it did not contribute to his death, and that
the Mner “would have died as and when he did due to |lung cancer
had he never stepped foot in the mnes” (EX 3). Dr. Bransconb
wote that the Mner died due to cancer, and that, even assum ng
that the Mner had sinple pneunbconiosis, it did not cause,
aggravate, or accelerate his death from cancer” (EX 2). Dr.
Caffrey opined that the Mner’'s death was due to carcinoma, and
that even if he had pneunpconiosis, it was a “m | d degree of sinple
coal workers’ pneunoconiosis [and it] did not contribute to or
hasten his death” (EX 1). Dr. Hansbarger opined that the Mner’s
death was not contributed to, caused by, or hastened by coal m ne
enpl oynent, and that his death was caused by “carci noma of the | ung
which is not related to occupational exposure to coal dust” (EX1).

Dr. Eric Norsworthy wote that the M ner’s death was caused or
hastened by his exposure to both cigarettes and coal workers
pneunoconi osis (DX 11). The Mner’s death certificate, signed by
Dr. Norsworthy, nentions pneunpbconi osis as a contributing cause of

deat h. However, | found the evidence to be negative for
pneunoconi 0si s. Additionally, the records from the Mner’s
hospi t al adm ssion prior to his death do not menti on
pneunoconi 0si S. Dr. Norsworthy also opined that the Mner’s
bl adder cancer may have resulted from®“inhal ati on of |inme dust used
to press coal dust in the coal mnes” (EX 4). |In response, Drs.
Fino and Bransconb wote that there is no nedical literature which

establishes a rel ationshi p between |ime dust and bl adder cancer (EX
1, 5). Dr. Bransconb noted that “it has been well established
since at |least 1955 that cigarette snoking increases the risk of

bl adder cancer” (EX 5). Drs. Fino, Bransconb, Caffrey, and
Hansbar ger thoroughly reviewed the evidence of record and stated
the reasons for their conclusions. | find that their reports are
better reasoned, docunented, and supported by the nedi cal evidence
of record than that of Dr. Eric Norsworthy. Drs. Fino and
Bransconb are Board-certified Internists and Pul nonol ogi sts, and
Dr. Fino is a B reader. Dr. Caffrey is a Board-certified

Anat om cal and dinical Pathol ogist, and Dr. Hansbarger i s a Board-
certified Pathol ogi st and Forensic Physician. The record does not
contain any information to establish that Dr. Eric Norsworthy has
conpar abl e speci alized di agnostic skills.

For the reasons stated above, | find that the opinions of Drs.
Fino, Bransconb, Caffrey, and Hansbarger are entitled to greater
wei ght than the opinion of Dr. Eric Norsworthy. There is not
sufficient evidence of record to support the Cainmant’ s burden of

-31-



proof that the Mner’s death was due to pneunopconiosis, or that
pneunoconi osis was a substantially contributing cause or factor
| eading to the Mner’s death.

VI . ENTI TLEMENT

The Caimant has failed to establish that the Mner was
totally disabled due to pneunoconiosis. Therefore, the d ai nant
has not established entitlenent to benefits in the Mner’s claim
Carrie E. Devine, Wdow of George M Devine, Jr., has not shown
that the M ner suffered frompneunoconi osis, that his death was due
to pneunoconiosis, or that pneunoconiosis was a substantially
contributing cause or factor leading to the Mner’'s death.
Therefore, she has failed to establish entitlenment to w dow s
benefits under the Act.
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VI1. ATTORNEY' S FEES

The award of attorney's fees is permtted only in cases in
which the claimant is found to be entitled to benefits under the
Act . Because benefits are not awarded in this case, the Act
prohibits the charging of any fee to the daimant for
representation services rendered in pursuit of the claim

VI, ORDER
It is, therefore,

ORDERED that the clainms of George M Devine, Jr., and
Carrie E. Devine, Wdow of CGeorge M Devine, Jr., for benefits
under the Act are hereby DEN ED.

A
ROBERT L. HI LLYARD
Adm ni strative Law Judge

NOTI CE OF APPEAL RI GHTS: Pursuant to 20 C.F. R 8§ 725.481, any party
dissatisfied wth this Decision and Oder may appeal it to the
Benefits Review Board within thirty (30) days fromthe date of this
Decision by filing a Notice of Appeal wth the Benefits Review
Board, P.O Box 37601, Room S-5220, Washington, D.C., 20013-7601.
A copy of this Notice of Appeal nust also be served on Donald S
Shire, Associate Solicitor for Black Lung Benefits, 200
Constitution Avenue, N.W, Room N-2117, Washington, D.C., 20210.
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